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1, Opinion has been requested of this office as to the legality of
the Philippine Government's exercising of its right of Eminent Domain to
expropriate a loasehold interest or an interest less than fee simplo,
for a tern of years, for the benefit of the U. 5. Government, upon pro-
porty belonging to private persons and located within the confines of
the Angeles General Depot, Pampanga, Philippines; and the advisability of
the U. S, military authorities requesting such action of the Philippine
authorities under the provisions of Article XXII of the Dases Agrecments

2, As a general ruls, it has been sald that condemation proceed-
ings do not transfer a fee-simple estate in the absence of express pro-
vielons to that effect in the statute, but pass only the right to use
and occupy the premises for the purposes for which they were condemmeds
So, where the interest to be talen is not expressly stated, and an case-
nent is sufficlent to satisfy the purposes of the use or taking, the
condemor is presumed to take no greater interest than an easement, or
a qualified fee is regarded as taken, where a fee simple is not necessary
to the purposessbut, where an easenent is not sufficient, the richt to
tale is measured by the need to takes On the other hand, it has boen
held that, where lands are condemed for public use, it will be presumed
that the comnissioners intended to condemn the entire property and title
incluling the feo simple of all lesser estates unless their report shows
the contrary; that, when land is taken by eminent domain, it becomes ab-
solutely the proporty of the state or other public autharity that has
condezmed it; that, where the statute in terns provides for the condem-
nation of lands for public use, it will be construed to authorize the
talring of the feej and that, where a mnicipality conderfis it ac-
quires a fee unless a lesser estato or interest is gsked for o-gpeoi-

e extent of the right of jise oncthe

fied, (30 CoduSe 450)s The
Purpose for which the property is condemed. (30 C3J.8% S )+ The',
“the statul
iy 5

Mght, or use acquired may be of a temporary na
ndey yhich action is being taken confers no auth
f%a use, or it my be for a specifie
153)y n support of the above general principles
¢ United States relative to the axercise of the’
124 for the expropriation X

statte nrﬁ;eu f;ogm within the District of Columbia fifov
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the contrary; that, when land is taken by eminent domain, it becomes abe
solutely the property of the state or obher public autharity that has
condemed it; that, whore the statute in terns provides for the condem-
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1, Opinion has been requested of this office as o the legality of
the Philippine Government's exerc of its right of Eminent Domain to
expropriate a leasehold interest or an interest less than feo simple,
for a tern of years, for the benefit of the U. S. Government, upon pro-
porty belonging to private persons and located within the confines of
the Angeles General Depot, Pampanga, Philippines; and the advisability of
the. Us 8. mlitary authorities requesting such action of the Philippine
authorities under the provisions of Article XXII of the Bases Agrecments

2, As a general rule, it has been said that condemation proceed-
ings do not transfer a fee-simle estate in the absence of express pro-
visions to that effect in the statute, but pass only the right o use
and ocoupy the premises far the purposes for which they were condemeds
50, Where the interest to be taken is not expressly stated, and an case-
nent 1s sufficlent to satisfy the purposes of the use or taking, the
condemor 1s presuned to take no greater interest than an easement, or
a qualified fee is regarded as taken, where a fee simple is not necessary
to the purposessbut, where an easement is not sufficlent, the richt to
take is neasured by the need to take, On the other hand, it has boen
held thot, where lands are condemoed for public use, it w1l be fresued
that the comissioners intended to condemn the entire property and title
incluling the fee simple of all losser estates unless their report shows
the contrary; that, when land is taken by eninent domain, it becomes ab=
solutely the property of the state or other public authority that has
condemmed 1t; that, where the statute in terns provides for the condem-
nation of lands for public use, 1t will be construed to authorize the
Saling of the fees and that, where a mmicipality con id 1t ac-
Quires a fee unless a lesser estate or interest is or 08 -gpaci-
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estate or interest in sald lands wiich petitioner intends %o acquire for
the public use stated" and "a prayer that said lands be_condemned and
talen far the use of the United States and that the title to the same in
foo simle, or muoh estate o inkerent a5 pay be speoltisd, be vested in
the United States' o to ho authority em—
powered by law to nuquire lands my £ile in the cause a declaration of
taledng, stating that the lands are thereby taken for the use of the
United sum, and further "A statement of the estate or interest in
sald lands taken for said public uses" (LO USGA 370)s The power of
eninent domin is inseparable from sovereignty, being essential to the
existence of the State and inherent in government even in its most primi-
tive forns, No law, therefore, is cvernecessary to conferl this right
= sovoreignty or upon any Government exercising sovereign or quasi-
Teign powers. Visayan Refining Cos v Gams and Paredds, L0 Pnil,
550, 10 4. 582, (2 Puil, Digest, pe 1741). In this saue citation,

under the general heading "Eminent Domain", reference is mfe to AsLeRs
Digest under the same heading. In h!e cli.sa of Pontiac 1;@1‘ D:nt C:o
tric:

vs The Board
(cited in 23 ot e 866) 11 A held f.hm., where land is heeded for
public purposes, such as public buildings, public squares, pqris, bouls-
vards, etcs, there is full authority to appropriate the landy and the
fee sirplo may be taken, or a meve easement on a limited te: ofr-rwi-n-
‘terost less than a fee may be taken, but the use mist always
public use and the land or theinterest therein mst be taken
mz,up. \han a lesser interest than a fee in real estate is am-ght o

d in a or board

by a mnicipality or
e ace.ths lasawr Tubarast mist b dafined with suoh ogrbaialy
as to apprise the omer of the nature and extent of tle interest to bs
ba.kan and also with such certainty as will enable the
111gently assess the compensation to be paid eﬁm Q&w A

(23 AJLoRe 867)

34 Article XKII of the Bases Agreement prov g averitith
o acquire don or pf W 1
property belonging to any private persons, ass
located in bases named in Amnex A and Amex B
purgoses of thls Agracnent, the Priligpines vl

cute 3
}B]a'au!'tbﬂl’hillppiml “*P!‘iorwtl'aco RMO%—

: ar p in cases of militaty mmsstg the
11 h the ht to take session of such prope:
e oy requisites for obtain=

United States sha
required for military purposes as soon as the legal
ing possession have been fulfilleds
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estate or interest in sald lands wiich petitioner intends to acquive for
the public use stated" and "a prayer that said lands be condemed and
talen for the use of the United States and that the title to the sam in
foo simple, or such estate or interost as may be specified, be vested in
the United States! 0 Tot 10 m authority em-
powered by law to acquire lunds my file in the cause a declaration of
taking, stabing that the lands are thereby taken far the use of the
United States, and further "A statement of the estate or interest in
said lands taken for said public use (L0 USGA 370), The power of
aninent domain is inseparable from sovereignty, being essential to the
existence of the State and irherent in government even in its most primi-
tive forms, No law, therefore, is cvernecessary to confer!this right
-apon or upon an; i sovereign or quasi-
sovereign powers. Visayan Refining Co, v, Gams and Paredds, LO Phils
550, L0 J.Fs 582, (2 Phil, Digest, pe 1741). In this same citation,
under the general heading "Ewinent Domain', referene i mafie to ALl
Digest wnder tho samo heading, In the case of Pontiac Imprgvonent Cos
vs The Board of of Cleveland Parld District
{cited 1n 23 AsL.Re ps 866), 1t is hold that, where land is heoded for

s public buildings, public squares, parks, boule=
5y te the J.nnd“ and the
foo giuplo fay be taken, or a more casement on a linited tern or ay in=
terest lsss than a fee may be taken, but the use mst always a
public use and the land or theinterost therein mist be taken the
public, imen a lesser interest than a foe in real estate is ought to
e appropriated in & ion p a mnicipalify or board
for puidic use the lesser interost mst be defined with such certainty
a5 to apmeise the omer of the nature and extent of the interest to o

taken, and also with such certainty as will enable the agency to
Toteliizontly acsess the compensation to be paid foRigiis!irterest taken.
(23 AaLue 867)6 e <

3. Article XXII of the Bascs Agreement pre
necessary to acquire by condemation or expr

oporty belonging to any private persons, asspolal; a
i’rmawdwm sonos saned i Annex A and Amex B in trdér'bo carry ot ithe
purposes of this Agreement, the Philippines wi. 5 te and
ute cuch condemnation ar expropriation wwendﬁu; ‘docordante With
the lawe of the Philippines, * # Prior to the co@%ﬂf« such con~

tion ar pr in cases of military necessify the
United States shall have the right to take possession of such prope
required for military purposes as soon as the logal requisites for obtain~
ing possession have been fulfilleds
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lis It is therefore concluded that the Philippines Government can,
in the axercise of its sovereignty, condem and expropriate for the
use of the U, S, military authorities a leasehold interest, or imterest
loss than fbe sinplo, in and to the property located and situated with=
in the boundaries of the Angelos General Depot, Pamapangs, Philippines,
as defined in Amnex A of the Hasos Agrecnent, for a specified Jeriod o of
years, and that such action should b reduested of the Philippine
ermmont by the United States Government, through proper channels, i
conforuity with the provisions of Article XXII of the Bases Agreememts

SEYMOUR W, WUFEL
Colonal, JAGD
Judge Advocate
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Opinion has been requested of this office as %&.‘:E lepality of
Lippine Government!s exercising of its right of Mnent Domain to
ate 4 leasehold interest or an interest less than foe simpls,

a tern of years, for the benefit of the U, § Government, upon pro-
perty belonging to private persons and located within the confines of
the sngeles General Depot, Fampen
the U. S. military authorities requesting such action of
authorities under the provisions of irticle XXIT of the

i Philippine
Bages Agresment.
2. As a general rule, it has been said that condemnation procsed-
ings do not transfer a fee-simple estate in the absence of express pro
visions to that effect in the statube, but pass only the rig %0 use
aad oocupy the premises for iie purposes for vhich they vers condemed.
So, ihere e interest to be taken is not expressly stated, and an case-
nt is sufficient to satisfly the purposes of the use or taking, the
or is presuned to fake no creater interest than an easement, or
od foo is regarded as taken, where a foe simple is not necsssary
t, vhere an easenent is mot sufficient, the Ticht o
the need to take. On the other hand, it has been
ere lands are conderned for public use, it vill be presumd
tendec o conderm the entire property anc bitle
‘o £co simple of ail lossor ostates wilsss blieir voport shors
that, when land is takien by oninent domain, it bocorss dv-
solatel Gie property of tho stats or other piblic autiority Uit las
ommod 1t; hat, wiere tie stabrte in terns provides for the conden
patiion of 150k for piitibaine, AL wiTl e dSrraiHE kil et
o fee; and_that, vhere a mnicipality condoms land
o5 4 foc unless a lesser estato or interest 1o asked Zor os s
(30 C.J.5. j50). The extent of the rlq}(\t e cﬁgigx.s o
T e LS
or use acquired may temporary n = z"it L s
shich action is being confers no authority ropriat
il igtigg 1 for a specified period. (30 C. e
o, B gl R R statatory lav o
T e 2o the mxasciselor HeriMGicali & Hond
e e i departuent of tie United
bt fetol Colunbia provides that
2 within the District of Solunbia pre e
real prope by N e ahall conteinilh ‘Btatsienticets
every such condemation proc :
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estate or interest in said lands wid
¥ public use stated" and "a praye:

ch petitioner intends to acguire for
2 r that said lands be condemed and
talcen Tor the use of the United States and that the title to the same in
ifze si ‘.y.Le, Or such estate or interest as may be specified, be vested in
the United btates"_(mwmﬁmm authority em—
pcme_zred by law to a nay file in the cause a declaration of
uﬁ}liln i» stating that the lands are i lereby taken for the use of the
United States, and further "4 statement of the estate or interest in
lands taken for said public use." (LO USGA 370). The power of
sovereignty, being essential to the
stence ol the State and inherent in government even in its most primi-
ve Torns. No law, therefore, is everhecessary to confer this right
ignty or upon any G
n powers. Visayan i

bl

550, Lo J.F. 582, (2 Phil.
under the general heading "En
Digest under the same heading. In the case of Pontiac In

5 Co. v, Cams and Paredes, LO Phil.
est, p. 1741). In this same citation,
nent Jomain®, reference is made o A.L.R.
Co.
eveland Metropolitan Park District

vs The d of Commissioners of
it is
blic purposes, such as public buildings, public squares, b
vards, etc., there is full authority to appropriate the land, and the
fee simple may be taken, or a mere easement on a limited term or any in-
] than a fee may be taken, bub use must always be
public and the land or thdinterest therein must be taken by
public. ‘hen a lesser interest than a fee in real estate is sought to
be proceedings by a mmicipality or board
for public use the lesser interest must be defined with such certainty
as to apprise the owner of the nature and extent of the interest to be
n, and also with such cer 11 enable the proper agency to
ellizently assess the comoensation to be paid for the interest taken.
(23 A.L.R- 867).

pu

3. Article XXII of the Bases Agreement provides: "‘-lnene\[erﬁ_t is
necessary to acquire by condemmation or exproprigticlm proceedings real
property belonging to any private persons, aSS?ClathﬂS or corporations
located in bases named in Anmex A and hnnex 3 in order to carry out the
Jurposes of this hgrecment, the Fhilippines will institute and prose=
cute cuch condemnation or expropriation proceedings m‘accu::dancg with
the laws of the Philippines. # # Frior to the comelep?n G sucnrs?n— 5
dernation or expropriation proceedings, in cases of mlhﬂtax',y» neceu.u?y he
United States shall have the rizht to take possession DI'SF? p}‘operﬁam_
required for military purposes as soon as the legal requisites for of
ing possession have been fulfilled.
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L. It is therefore concluded that the Philippines Government can,

in the exercise of its sobereisnty, condemn and expropriate for the
use of the U, S. military authorities a leasehold interest, or interest
less than fee simple, in and to the property located and situated with-
i e boundaries of the Angeles Ceneral Depot, Pamapanga, Philippines,
A of the Bases A-reement, for a specified period of
vears, and that such action should be requested of the Philippine Gov—
ernnent by the United States Government, through propsr channels, in
formity with the provisions of Article XXII of the Bases Aoreement.

DECLASSIFIED SEYMOUR W. WUMFEL
Authority NND B30 Bolonel, JAGD

Judge Advocate
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MEHORLNDUN T0: Director of Claims Commiseions.
SURIECT : Selzure of lends £
streets,

the purpose of widening

The procedure £

ol el ':_n Proc: r_’ur or the exprorrietion or cond w‘\n-+1nn of

Go“r: *‘0 ty for publie is outlined in Rule £9 of the Rules of
= in the Philip; ne:, Sections 1 inclusive, If the Common-
elth . the wide Tocde

11
mey be derrive
‘:hcx‘i\‘,
-ryise, the courts
cion, (&rt. 349, Ci
22 Pril. 424:)

te the omer
(Santos v.

2. 8 it
complished fuct, there v
property omers affect
velue n" their ;

lement for the just

, en resrect there can be nodisagree-

Jor Younger's wiew theb the Commonweelth fovernment shonld

pay 'the claime erisinc therefrom. The Comronweolth Jovernment is geti=

ing o bergein from thic arrengement, becsnse it y only for the o
the widening'ef

proper rropriste’, vhereas if it were to undert -
The ropde iteel it will have to shoulder as well ell the expenses of
construction,

. Tt is suggested that en wnderstenting bo reached with
the Copmenmealth Government vhereby detailed crecificstions of all reads w
widened or improved by the U.S, irmy for militery purposce or otherwise

vAll be Sorwerded to gaid Government, so P'ht.t ‘the claims of vroperty 4
oimers affeched may be attended to, The Comnonvealth Covernment will in
11 probability assign the Bureeu of Piblic Works, or some other agency,
Yo buke charge of the matter, AIL claime coming wnder this class can
4hen bo aimply reforred to the perbiculer goverament agency conoerned

for settlement direct with claiments,
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